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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of West End )
Service, Inc. )

)
) Docket No. MSBCA 2236

DGS Invitation to Bid )
0011 T812630 )
)
APPEARANCE FOR APPELLANT: Preston A, Pairo Ill, Esgq.
Pairo & Pairo, LLC
Ellicott City, M
APPEARANCE FOR RESPONDENT: John H. Thornton
Assi stant Attorney General
Balti nore, MD
APPEARANCE FOR | NTERESTED PARTY None

Bel tway I nternational Trucks, Inc.

OPI NIl ON BY BOARD MEMBER HARRI SON
Appel I ant tinely appeal s the denial of its bidprotest that it be

awarded a contract for Line Iltem#2 of the Invitation to Bid.

Fi ndi ngs of Fact
On April 19, 2001, The Departnment of General Services (DGS) i ssued
Invitationto Bid No. 0011 T812630 (1 TB) for the procurenent of
Navi star I nternational Truck parts for four geographic regi ons of

the State. The | TBrequired bi dders to bi d a percent age di scount
fromthe latest pricelist of the manufacturer and provi ded t hat
awar ds woul d be made by regi on to t he bi dder who of f ered t he nost
favorabl e di scount i n each region. This protest and appeal deal s
only wi th Regi on B, the Central Region (Frederick, Montgonery,
Carroll, Howard, Baltinore, Anne Arundel, Harford, and Cecil
Counties and Baltinore City). Bids for Region Bwere to be stated
in Line Item #2 of each bid on page 04.

Bi ds wer e due by 2: 00 p. m on May 22, 2001. Prior to the deadline



for recei pt of bids, five bids were received, including bids from
Appel | ant and the Interested Party (Beltway). The bids were
subm tted on copies of the |ITB.

Bi ds wer e opened inthe office of Bi d/ Proposal Adni nistration
(BPA) of DGS (part of the DGS O fice of Procurenent and Contract -
ing). Present at bid opening were DGS enpl oyees, M. Terry Ames
and Ms. Francis Weeler. M. Anres’ job was toreadthe bids out
| oud while Ms. Wheeler’'s job was to record each bidon aform
call ed a Record of Bid. Also present at bid opening were two
representatives of Appellant, M. Klein and M. Lastner.

M . Ames read t he bi ds whil e Ms. Weel er recorded each of themon
a Record of Bid (one for each bidder). M. Weel er recorded the
bi d of Bel tway for Regi on B as a di scount of -3% M. Anes read
the bidas -3% Appellant’s bidfor Region Bwas a di scount of
-21%

As noted M. Kl einand M. Lastner, representatives of Appell ant,
were present at thetinme the bids were read al oud and recor ded.
Both representati ves witnessed M. Anes read t he bi d of Bel t way
f or Regi on B and announce t he sane as a di scount of three percent
(3%9. After the Beltway bid for Region B was announced, M.
Lastner requested that the Bel tway bid for Regi on B be read agai n.
M. Ames and Ms. Wheel er | ooked at Bel tway’ s bid and confi rmed
Beltway’ s bid as being a discount of three percent (3%.
Areviewof the Agency Report, Exhibit B, Invitationto Bid of
Bel tway, page 04, Line Item#2, reveal s bid entries clearly nmarked
intwo separate areas for Region B, both notingin nunerals a
di scount of twenty-three percent (23% . The actual size of the
numeral s makes it unlikely that M. Ames and Ms. \Weel er woul d
have m sread t he bid as three percent (3% and not twenty-three
percent (23%.



DGS' s standard practice is that after bi ds are opened and read at
BPA t hey are sent to Procurenent Adm ni strati on and Support (part
of the O fice of Procurenent and Contracting) for the purpose of
confirm ng that thefile contains abidfor every bidder identi -
fied on a Record of Bidas having submtted abid. Inthis case,
after bids were read and recorded by M. Anes and Ms. \Wheel er,
t hey were delivered by M. Anes to Jeanette Harris of Procurenent
Adm ni stration and Support. M. Harris confirned that DGS had a
bi d fromevery bi dder |i sted on each Record of Bi d prepared by M.
Wheel er.

Ms. Harris deliveredthe bids to Ms. Janet Dotson t he Buyer’s
Aerk for the Procurement O ficer herein, M. Wl ter Johnson. M.
Dotson’s job was to enter (tab in) the bids into ADPICS, the
St at e’ s aut onmat ed accounti ng system Under DGS procedures, it was
Ms. Dotson’s responsibility to enter the nunbers i nto ADPI CS usi ng
t he bid amounts stated i nthe bids thensel ves and not fromthe bid
anount s shown i n each Record of Bid. Fromsuch entri es ADPI CS
generates the of ficial tabul ation of bids. M. Dotson enteredthe
bid of Beltway for Region B as a discount of -3%

Ms. Dot son entered the bids into ADPI CS on May 25, 2001. That
sane day, she took the bids, in accordance with DGS standard
procedure, tothe Procurement O ficer, M. Johnson. M. Johnson
was out of the office on Friday, May 25 and Monday, May 28, 2001
(Menorial Day). Because M. Johnson was out t he bi ds may have
beenleft in M. Johnson’s in-box. M. Johnsontestifiedthat he
di d not keep hi s door | ocked such that his officeis accessible
t o cl eani ng personnel and ot hers. On Tuesday, May 29, 2001, M.
Johnson reviewed the bids i ndetail and prepared his own i nfor nal
t abul ati on of bids. M. Johnson sawthat the Bel tway bid for

Regi on Brefl ected a di scount of -23% not -3% and he recorded



10.

11.

the bid on his informal tabulation as -23%

On ei ther June 1 or June 4, 2001, arepresentative of Appel |l ant
call ed M. Johnson and asked for the results of the bidding. M.
Johnson tol d the Appel | ant’ s representative at that tinme that he,
M. Johnson, needed to revi ewthe bids further before giving any
information. After review ng bids again, M. Johnson cal |l ed
Appel | ant and tol d themit appeared that Bel t way woul d recei ve t he
award for Region B.

On June 5, 2001, two representatives of Appel |l ant cane t o DGS and
revi ewed t he bids. The foll ow ng day, June 6, 2001, Appel | ant
filed aprotest with M. Johnson assertingthat Appellant hadin
fact submtted the | owest bi d on Regi on B and shoul d be awar ded
t he contract.

After the protest was recei ved, DGSinvesti gated the circunstances
under |l ying the protest and deni ed the protest by | etter dated July
6, 2001 as foll ows:

This letter isinresponse to your protest
dat ed June 6, 2001, in which you state that an
error had occurred during the public opening and
recordi ng of the bids held on May 22, 2001, at
2:00 p.m for the above-nentioned solicitation.
The bi ds wer e opened publicly at the tine, date,
and pl ace designatedinthelnvitationto Bid.
The Bi d Security personnel read the nane of each
bi dder, the bid percentage, aloud and a bid
abstract sheet was com pl eted. Upon i nvestiga-
tion of the bid opening process by this depart -
ment it was found t hat t he docunents appear to be
ori gi nal docunents, and that the page in question
does not appear to have been altered. This
agency holds the security of all bids in the
hi ghest regard. After bid opening steps are
taken to secure all bids, even when we have nade
bi ds avail abl e for publicinspection. It isthe
pro-curenent of ficer’ s responsibility to exam ne
al | bids throughly and deci de fromt he actual bid
docunment, the award. Due to the | ack of evi dence



12.

t o support irregularities other than human error

inrecording of the bidprice, wetherefore nust

deny your protest.
Appel | ant tinely appeal ed and a heari ng was hel d on Sept enber 20,
2001. DGS has submitted that a nunber of possibilities exist to
expl ai n what happened: Beltway' s bid said -23% when it was
subm tted, but either M. Ares misread it as -3%and Ms. Weel er
recorded it as -3%w t hout checking the bid herself, or M. Anes
correctly read it as -23%but Ms. Wheel er recorded it as -3%
wi t hout checking the bid herself; Ms. Dotson then, inenteringthe
bi ds i nt o ADPI CS, ent ered t he nunbers shown on each Record of Bid
rat her than the nunbers shown on t he bi ds t hensel ves, contrary to
requi red procedure; M. Johnson subsequent|y checked t he bi ds and
di scovered that Beltway’'s bi d was actual |y -23%r at her t han - 3%
However, the testi nony of M. Anes and Ms. Weel er and Ms. Dot son
whi | e acknow edgi ng t hat t hey coul d have nmade a m st ake was t hat
t hey di d not and what t hey respectively read out, sawand r ecor ded
was -3% Ms. \Weeler testifiedthat she |l ooked at t he nunber on
the biditself and Ms. Dotsontestifiedthat she al so | ooked at
t he nunber (percentage) on the bid itself.

Decision

Appel | ant has t he burden of provingthat its protest has nerit.

See for exanple: Astro Painting & Carpentry, Inc., MSBCA 1777, 4 MSBCA
1355(1994) ; Beckmann Instrunents, I nc., MSBCA 1412, 3 VBBCA 1204(1989).
The recordreflects that M. Anes twi ce read Beltway’s bid as -3% M.

Wheel er sawand recorded Beltway’' s bid as -3% M. Dotson enteredthe
bidinto ADPICSas -3% andthe bidinDGS s file says -23% Based on
t he testi nony of M. Anes, Ms. Wheel er, Ms. Dotson, M. Kleinand M.
Lastner, the Board finds that Beltway' s bid actually said -3%whenit

was subnitted. Therefore, Appellant has net its burden to prove t hat

its protest had nerit.



Accordingly, the Board sustains the appeal.
Wherefore, it is Ordered this day of 2001, that
t he appeal is sustained and the matter i s remanded to DGS f or appropri -

ate action.

Dat ed:

Robert B. Harrison |1
Board Menber

| concur:

Anne T. MacKi nnon
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as ot herwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or



(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certifythat theforegoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2236, appeal of West End
Service, Inc. under DGS Invitation to Bid No. 0011 T812630.

Dat ed:

Mary F. Priscilla
Recor der



